The authors analyse legal regulation of comparative advertising that refers to situations when competitor's goods or services are expressly or by implication identified in any form of advertising. Such an analyse is made from the perspective of European Union, United States and Indian legal orders. In particular, the main focus is on the issue of denigration or disparagement as limitations of comparative advertising permissibility. In addition, significant case law with respect to aspects of denigration or disparagement within issue of comparative advertising is analysed. Such an analysis would lead to identification of differences that arose within comparison of various legal orders and case law. These findings are necessary in order to make a conclusion which approach regarding to the issue in question is the most preferable.
Introduction
Comparative advertising (hereinafter "CA") refers to any form of advertising where competing goods or services are expressly or by implication identified. CA is considered as an important tool in promoting competition and transmission of information about goods and services to consumers. CA may refer to another's goods or services in positive or negative way. In the second case, where the competitor's goods or services are portrayed in negative light, it is the question of denigration or disparagement that can arise. Furthermore, this type of advertising strategy also involves use of trade mark without trade mark proprietor's consent what can be considered trade mark infringement and lead to disputes between competitors. Aforementioned situations can occur in different legal orders and courts can decide the dispute regarding to CA in different ways. Therefore, we decided to analyse the issue of denigration or disparagement as limitations of CA permissibility from the perspective of European Union (hereinafter "EU"), United States (hereinafter "US") and India.
Legislative Background
We will focus on three different approaches regarding to regulation of CA, especially focusing on the meaning of "denigration" or "disparagement", in relation to advertisements and trade marks. First of all, we will analyse the EU legislation, secondly we will focus on the US approach and last but not least we will analyse very peculiar Indian approach.
The EU Legislation
The issue of CA is regulated by the Misleading and Comparative Advertising Directive 2006/114/EC (hereinafter "MCA Directive") 1 . MCA Directive contains the definition of the CA, in particular "comparative advertising means any advertising which explicitly or by implication identifies a competitor or goods or services offered by a competitor."
2 In other words, in the case when advertisement identifies a competitor or goods offered by him, we have to comply with the provisions of the MCA Directive. The CA is permitted because it can be very useful for the consumer, but only if the advertising is truthful, non-deceptive and some conditions are fulfilled. In the case of EU legislation these conditions are stated in the Article 4 of the MCA Directive. According to this article CA is permitted if those conditions are met. One of these conditions is situation when CA "does not discredit or denigrate the trade marks, trade names, other distinguishing marks, goods, services, activities or circumstances of a competitor." defamatory impression. Otherwise, the advertising will be considered unlawful under the provisions of the MCA Directive.
The US Legislation
The rules regulating CA in US legislation may be considered as very similar to those in the EU legislation. CA is subject to regulation through a combination of federal, state and local law, as well as self-regulatory codes of conduct. It is necessary to point out that advertising cannot discredit in a false way the competitor or competitor's goods or services. Section 43 (a) of the Lanham Act that is aimed at protecting trade mark prohibits any misrepresentation of the nature, characteristics, qualities or geographic origin of the advertiser's or another person's goods, services or commercial activities in CA. Under the Lanham Act, liability arises if an advertisement is either literally false or literally true or ambiguous, but is likely to deceive consumers because of an implied message.
5
It could be helpful to mention that provisions of the National Advertising Division (hereinafter "NAD") 6 applies higher standards to advertising that disparage a competitor's product because "claims that expressly or implicitly disparage a competing product should be held to the highest level of scrutiny in order to ensure that they are truthful, accurate and narrowly drawn." 7 Therefore, in the case of US legislation great attention is given to the concept of disparaging. More liberal approach of the US legislation, in comparison with the EU legislation, allows competitor to criticize other competitor's product. However, high level of scrutiny is used to ensure that the CA is in accordance with the provisions of the FTC, NAD and the Lanham Act. 
The Indian Legislation
In the case of Indian legal framework clear statutory definition of CA is missing. The limitations to CA permissibility are regulated by two main acts, namely: Trade Marks Act 8 (hereinafter "TM Act") and the Consumer Protection Act (hereinafter "CP Act").
9 CA is permitted under some limitations and these limitations are particularly related to the term "disparagement". Because of missing legal definition of aforementioned term we have to use its dictionary meaning, where the term "disparagement" is understood as "to bring discrediting or reproach upon; dishonour; lower in esteem; speak on or treat slightingly or vilify; undervalue, and deprecate."
10
The CP Act states that disparagement of competitor's goods is considered as an unfair practice. Unfair practice is defined as trade practice which "for the purpose of promoting the sale, use or supply of any goods or for the provision of any service, adopts any unfair method or unfair or deceptive practice". With respect to disparagement, such a practice includes the practice of making any statement, whether orally or in writing or by visible representation which "gives false or misleading facts disparaging the goods, services or trade of another person" 11 (previously part of §36 of the Monopolies and Restrictive Trade Practices Act, 1969).
With respect to regulation of disparagement in TM Act, section 29(8) of the TM Act focuses on relation between disparagement and trade marks and states that "a registered trade mark is infringed by any advertising of that trade mark if such advertising: (a) takes unfair advantage of and is contrary to honest practices in industrial or commercial matters; or (b) is detrimental to its distinctive character; or (c) is against the reputation of the trade mark. "
The specific characteristic of the Indian legal framework regarding to CA is underlined by the Indian Court decision where was stated that a CA does not have to be truthful. Therefore, seller can declare false statements but he is not allowed to portray the competitor's product in a negative light, as we will explain in the next section. 
Case Law
In this section we briefly discuss the most significant case law in respect to CA, in particular we focus on cases when courts had to resolve if the denigra-8 The Trade Marks Act, 1999 , No. 47 of 1999 , 30th December, 1999 . 9 The Consumer Protection Act, 1986 , No. 68 of 1986 , 24th December, 1986 tion or disparagement as the CA restrictions can be applied. First of all, we will analyse one of the most important cases relating to denigration of competitor´s trade mark, British Airways plc v. Ryanair Ltd (2001) . 13 Secondly, we will analyse U.S, EU and Indian case law focusing on issue in question.
British Airways v. Ryanair
One of the most important cases dealing with CA, especially the aspect of denigration is British Airways plc v. Ryanair Ltd (2001).
14 Ryanair ran a CA campaign in various newspapers in the United Kingdom in 1999. The first advertisement is known as "Bastard" advertisement (headline "EXPENSIVE BA….DS!"), then later the "Expensive" advertisement (headline "EXPENSIVE BA"). The Bastard advertisement appeared in February and March, once in several national newspapers. The Expensive advertisement appeared just once in November, in the Evening Standard. British Airways plc (hereinafter "BA") has a registered trademark consisting of the letters BA registered for, amongst other services, air travel services. The Advertising Standards Authority (hereinafter "ASA") had upheld a complaint (made by members of the public) against the Bastard advertisement. ASA considered that the headline was likely to cause serious or widespread offence. Ryanair responded that it would not use the headline again. The second advertisement was the subject of an action for trade mark infringement and malicious falsehood. Ryanair tried to protect itself saying that its advertisement falls within the defences provided by section 10(6) and/or section 11 (2) Justice Jacob clarified what constitutes misleading advertisement. Furthermore, he established several important principles. First of all, he stated that the primary objective of the section 10(6) of the Trade Mark Act 1994 is to permit CA and that so long as the use of a competitor's mark is honest, there is nothing wrong in telling the public of the relative merits of competing goods or services and using registered trade marks to identify them. The test for honesty is objective based on whether a reasonable reader would say that the advertisement is not honest, given the full facts. Honesty has to be gauged against what is reasonably to be expected by the relevant public of advertisements for the goods or services in issue. Furthermore, it should be borne in mind that the general public are used to the ways of advertisers and expect hyperbole. The court will not analyse the content of advertisement word to word but will take more broad approach in recognition of the way that the majority of people would consider the advertisement. The advertisement must be considered as a whole. Justice Jacob ruled in favour of Ryanair that its comparative advertisements were in substance true and even if they could be offensive it did not infringe BA' s trade mark. Therefore, there is a defence under section10(6) and section 11 (2) 
EU Case Law
The issue of denigration of competitor arose in the case of Pippig v. Hartlauer, 21 where Hartlauer (defendant) ran an advertising campaign by leaflets in which Pippig's (appellant) prices for frames with Zeiss lenses were directly compared with Hartlauer's prices in respect of the same brand of frames but with Optimed lenses. 22 The CJEU took the view that comparing prices cannot in itself entail the discrediting or denigration of a competitor who charges higher prices. Furthermore, the CJEU clarified that comparing rival offers, particularly comparing prices of products, is of the very nature of comparative advertising.
23
Ryanair ran many comparative advertisement campaigns in different European countries. One of the most famous case is the one in Belgium, where the advertisements with text "Welcome Ryanair and its lowest fares. Goodbye Sabena and its outrageously expensive flights" appeared in newspapers. Ryanair refused to withdraw this advertisement and in addition, released an advertisement with a picture of the Brussels landmark the "Manneken Pis" a statue of a boy urinating, with the line "Pissed off with Sabena's high fares? Low fares have arrived in Belgium. " Furthermore, Ryanair published price comparison. Sabena brought the case to court and claimed, besides others, that the advertisements were unlawful because the text was denigrating and damaging to Sabena's reputation. The Brussels Commercial Court held that Ryanair's comparative advertising campaign was misleading and offensive and damaged Sabena's reputation. 
US Case Law
Broadly speaking, US case law places a greater emphasis on the consumer's right to information and therefore its approach regarding to CA limits is more liberal.
25 US courts recognize CA cases in relation to product disparagement that is also known as trade libel or slander of goods or services. Disparagement is considered any statement about a product or service of one company that is false and includes negative statements about these products or service. In addition, it can harm the reputation of a competitor. 26 In Sylvania Case 27 and National Refin- Global Internet Law. West Academic. 2016 , p. 452. 27 Smith-Victor Corporation v. Sylvania Electric Products, Inc., 242 F. Supp. 302 (N.D. Ill. 1965 . In order to bring a suit for disparagement, the plaintiff must allege and prove that "(a) the statements referred to the plaintiff by name or the public knew that the statements referred to the plaintiff, and (b) statements were made by the defendant which disparaged 
Indian Case Law
In the case of Reckitt & Colman of India Ltd. v. Kiwi T.T.K. Ltd. 30 an unnamed product of Reckitt (appellant) was disparaged as being ineffective and uneconomical in comparison to Kiwi (defendant) product. The Delhi High Court (Court) held that manufacturer is entitled to make a statement that his goods are the best and also make some statements for puffing of his goods but this should not disparage or defame the goods of another manufacturer. However, a manufacturer is not allowed portraying the other's product in a negative light. 33 The second factor is considered to be the crucial for deciding the disparagement. The Court stated that it is not actionable if the manner is only to show one's product better or best without derogating other's product. On the other hand, if the manner is to mock or to condemn other's product then it amounts to disparaging.
34

Conclusion
Different assessments of the notions of the CA permissibility limitations, in particular denigration or disparagement in certain jurisdictions are considerthe plaintiff or its product." 28 National Refining Co. v. Benzo Gas Motor Fuel Co., 20 F.2d 763 (8th Cir. 1927 able. EU legal framework on the one hand stated in MCA Directive that the competitor and his product cannot be discredited or denigrated. On the other hand, there is obvious lack of CA harmonization in different member states. In the case of India, the absence of a clear definition in respect to the CA and disparagement leads to legal uncertainty. CA legislation is in the US subject to federal and state laws as well as self-regulatory codes, wherein disparagement is stipulated as CA restriction.
Several cases analysed the issues regarding to trademark infringement and malicious falsehood in CA. This issue also arose in British Airways v. Ryanair, where Justice Jacob decided that the use of registered trademark BA in CA was just the use of the mark in relation to the proprietor and while the advertisement amounted to vulgar abuse or may be considered offensive, the advertisement did not amount to trade mark infringement or malicious falsehood. This case clarifies how far competitors can go in CA when calling one competitor Bastards doesn't denigrate its trade mark.
In the light of analysed cases, we have to make an observation that denigration or disparagement as limits of CA permissibility are realized by CJEU, EU national courts, Indian courts and U.S courts. However, differences in applying laws regarding to subject are considerable. First of all, Indian case law limited CA to portray the other's product in a negative light and to mock or condemn other's product by competitor. Secondly, CJEU presented CA friendly approach, however different interpretations of applying the denigration requirement by national courts as the result of lack of CA harmonization is apparent. Last but not least, however US case law is more liberal towards CA, its case law recognizes statements used in CA under which the disparagement can be actionable.
Considering aforementioned legal frameworks and case law in respect to denigration or disparagement as limits of CA permissibility, we would like to make an observation on the most preferable approach. From our point of view, EU approach provides by MCA Directive clear legal definition of CA and an exhaustive list of its limits, precluding the application of stricter requirements in national legislation. However, EU case law can provide different interpretations of CA, in particular denigration, it is necessary to point out that this approach emphasizes the right of trade mark proprietors when balancing trade mark protection and the freedom of CA.
